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Restore  Rights  of  Citizens  and  Take 

l\ . 

the  Farce  out  of  Court  Procedure. 


To  the  Governor  and  Members  of  the  Legislature  of  192i 


Hi 


Gentlemen: — -Among  the  many  important  matters  for  your  con¬ 
sideration  please  consider  seriously  this  one  which  goes  to  the  very 
foundation  of  our  system  of  government. 

The  Constitution  of  the  United  States,  Article  IV,  Sec.  4,  says: 
“The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
Republican  Foim  of  Government.”  That  means  clea~iy  that  the 
sovereignity  shall  remain  with  the  people,  in  contradistinction  to  the 
ancient  theory  that  sovereignity  resides  in  the  king  or  a  limited  class. 

Autocracy  and  usurpation  of  a  decideiy  serious  nature  is  involv¬ 
ed  in  the  case  here  presented.  Utah  has  already  suffered  severely 
from  official  usurpation,  and  here  is  a  case  offering  direct  opportun¬ 
ity  to  arm  the  citizens  :ior  the  preservation  of  their  liberties  and  the 
furtherance  of  democratic-repu olican  government. 

'the  Legislature  of  1913  enacted  what  is  knowh  as  the  Widowed 
Mothers  Pension  law,  which  has  been  recognized  as  a  great  step  for¬ 
ward  in  humanitarian  legislation.  This  law  was  amended  in  1919,  as 
Chap.  77.  Utah  County  Commissioners  have  persistently  refused  to 
comply,  continuing  to  dole  out  very  small  help  to  widows  as  to  paup¬ 
ers.,  .rom  the  Poor  and  Indigent  fund. 

After  repeated  hearings  before  the  Board  of  County  Commis¬ 
sioners,  with  the  final  decision  that  they  “knew  they  were  violating 
their  oaths  by  remsing  to  provide  the  Widowed  Mother’s  Pension 
fund,  but  intended  to  continue  to  do  so,”  the  undersigned  complying 
with  the  provision, s  of  the  law  (Chapter  77,  Laws  of  Utah,  1919,  Sec. 
3958)  directing  taxpaying  citizens  to  appeal  on  behalf  of  widows, 
appealed  to  the  Supreme  Court  for  a  writ  of  Mandate  to  compel  the 
County  Commissioners  of  Utah  County  to  establish  the  fund  directed 
in  said  Chapter  77. 

The  Supreme  Court,  December  3,  1921,  (See  Pacific  Reporter, 
Yol.  203,  Startup  vs,  Harmon,  et  al.,)  upheld  in  every  particular  the 
whole-someness  of  this  law,  and,  in  fact,  reprimanded  the  Commis¬ 
sioners  for  their  failure  to  do  their  duty  thereunder.  But,  in  con¬ 
sidering  the  question  cf  the  “party  beneficially  interested”  the  ma¬ 
jority  of  the  Court  took  the  harrow  view  of  the  old  common  law,  and 
decided  that  the  writer  because  of  no  selfish  interest  to  serve,  and 
not  being  a  widow,  could  not  maintain  the  action.  The  Minority 
opinion  was  an  able  defense  of  the  very  foundation  theory  of  our 
government — that  the  citizen  is  a  part  of  the  sovereignity  of  our  na¬ 
tion,  and  as  such  IS  ‘‘beneficially  interested”  in  the  enforcement  of 
its  laws  and  should  be  recognized  in  any  'Such  action  on  the  merits 
of  the  case.  To  quote  Chief  Justice  Corfman  :  “Nowhere  in  the 
Statutes  is  it  said  that  the  relator  must  have  some  peculiar  or  distinct 
interest  separate  or  apart  from  that  of  the  community  in  general.  The 
kind  or  degree  of  the  interest  which  the  relator  must  possess  in 
order  to  maintain  mandamus  is  not  specified.  If  the  Legisltaure  had 
intended  that  the  right  to  the  writ  should  be  limited  to  a  particular 
class,  receiving  direct  benefits,  presumably  it  would  have  said  so. 

*  *  *  It  would  seem  that  if  an  interested  citizen  and  taxpayer 

seeks  compliance  with  the  Statutes  the  Courts,  in  the  interests  of 
commoni  justice  and  public  rights,  ought  not  to  hold  that  he  is  not 
beneficially  interested  within  the  meaning  of  the  Statute  and  leave 


the  enforcement  of  the  law  to  the  dependents.  Moreover,  had  a  de¬ 
pendent  widow  brought  the  present  action  she  would  be  before  this 
Court  in  precisely  the  same  situation  as  that  of  the  plaintiff — seeking 
to  have  the  fund  created  which  the  law  directs — and  would  be  en¬ 
titled  to  no  other  relief  than  an  order  of  this  Court  compelling  the 
Board  to  act.  *  *  *  In  my  judgment  that  which  the  plaintiff 

seeks  is  not  only  a  substantial  right  but  one  that  cannot  justly  be 
denied.  *  *  *  If  our  Courts  are  closed  to  the  citizen  in  cases 

like  the  present  one  it  is  difficult  to  conceive  how  the  interests  of 
the  public  generally  are  to  be  safeguarded.  It  is  fair  to  assume  that 
dependent  widows  have  no  financial  means  with  which  they  might 
employ  lawyers  and  pay  Court  fees.  Unless  some  public-spirited 
citizen  seeks  redress  there  is  no  redress.  *  *  *  In  this  case  it  is 

conceded  by  all  that  the  defendants  ought  to  comply  with  the 
Statute.  Therefore,  it  would  seem  that  if  he  is  denied  mandamus  in 
this  case  it  must  be  for  a  purely  technical  reason  and  not  upon  any 
substantial  grounds  whatever.  *  *■  *  The  Legislature  and  not 

the  Courts  should  be  left  to  determine  the  degree  in  which  he  must 
be  ‘beneficially  interested'  to  entitle  him  to  the  compelling  process 
for  which  he  applies.” 

It  is  to  ask  your  support  as  a  Legislator  to  remove  that  “moot 
-question,”  as  the  majority  opinion  put  it,  that  I  appeal  to  you  now. 
To  quote  the  prevailing  opinion:  “Could  he  have  maintained  the  ac¬ 
tion  on  the  theory  that  he  was  interested  as  a  citizen  in  seeing  that 
the  law  was  enforced?  It  is  a  moot  question,  and  one  which,  per¬ 
haps,  the  writer  ought  not  to  attempt  to  answer."  It  is  now  up  to  the 
Legislature  to  state  the  rights  of  the  citizen  in  a  general  Statute 
clearly  and  unequivocal,  in  harmony  with  many  enactments  clearly 
showing  that  the  tax-paying  citizen  has  always  been  recognized  as 
interested  in  the  public  welfare.  (Note  carefully  several  points  on 
this  matter  raised  in  the  writer’s  own  brief  filed  with  the  Supreme 
Court  asking  for  a  re-hearing,  copy  of  which  will  be  mailed  anyone 
on  request.) 

It  is  because  of  the  precedent  established  by  the  Supreme  Court’s 
ruling  on  this  point  of  “beneficial  interest,"  and  the  mischief  being 
done  in  other  cases  predicated  on  this  theory,  that  you  are  asked  to 
enact  a  general  Statute  to  prevent  a  drift  in  Court  rulings  that  would 
eventually  take  away  all  interest  and  rights  of  the  citizens  in  public 
duties.  In  fact,  the  public  officers  are  virtual  autocrats,  under  this 
ruling. 

In  this  very  matter  on  Saturday,  December  23rd,  1922,  in  an  ac¬ 
tion  for  mandamus,  filed  by  the  very  type  of  widowed  mother  speci¬ 
fied  bv  the  Supreme  Court  as  the  proper  party  to  maintain  the  action, 
the  District  Court  of  the  Fourth  Judicial  .District,  adds  to  the  narrow 
construction  of  the  Supreme  Court  and  actually  circumvented  that 
part  of  the  higher  Court’s  decision  upholding  the  law.  There  seems 
to  be  no  end  to  “judicial  jugglery" — to  quote  the  language  of  the 
Supreme  Court  of  the  District  of  Columbia  in  a  recent  case;  and 
it  is  this  playing  shuttlecock  with  the  laws,  delaying  or  thwarting 
justice,  making  a  farce  out  of  even  wholesome  and  highly  valuable 
enactments,  that  supplies  the  excuse  for  the  existence  of  Ku  Klux 
Clans,  anarchists,  etc.  How  can  we  maintain  law  and  order  if  those 
trusted  with  authority  abuse  it  or  refuse  to  comply  with  the  law 
themselves?  Not  even  ordinary  chivalry  nor  compassion  for  the 
fatherless  children  availed  in  this  case  as  against  technicalities  of  law 
and  procedure. 

The  Supreme  Court  had  plainly  said  unanimously  that  manda¬ 
mus  was  the  only  remedy,  and  that  the  Commissioners  should  be 
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compelled  to  set  up  the  fund  for  the  widowed  mothers.  Note  some 
of  the  peculiar  reasoning  of  District  Judge  Hansen :  “This  Court  has 
no  jurisdiction  apparently,  under  the  law,  except  upon  appeal,  to 
determine  the  matter.  A  widow  could  not  come  in  here  and  at  the 
outset  ask  this  Court  t  o  determine  whether  or  not  she  does  come 
within  the  class.  Now,  evidently1  Under  this  decision  of  the  Supreme 
Court  just  referred  to,  that  is  the  prerequisite  (to  be  a  party  “benefi¬ 
cially  interested”)  or  a  prerequiste  for  this  Court  to  determine 
whether  or  not  she  comes  within  the  class  contemplated  by  the  law 
of  this  State;  and,  as  I  already  indicated,  the  section  of  the  Statute 
clearly  makes  the  County  Commissioners  the  only  persons  who  have 
the  original  jurisdiction  to  determine  those  maters.  Now,  in  the 
face  of  this  decision  of  the  Supreme  Court  I  cannot  see  upon  what 
theory  this  Court  could  now  come  in  and  determine  whether  or  not 
this  petitioner  does  come  within  the  class. ” 

In  other  words,  the  “buck  is  passed”  back  to  the  Commissioners 
whom  we  have  been  petitioning  for  many  years,  and  who  have  flaunt¬ 
ed  their  autocracy  even  in  the  face  of  the  Supreme  Court. 

This  whole  case  is  a  travesty  upon  justice  and  upon  our  institu¬ 
tions.  As  Judge  Hansen  delivered  himself  .of  this  decision  half  a 
dozen  witnesses  sat  in  the  Court  all  ready  to  testify  t  othe  facts 
which  he  said  he  did  not  possess,  but  without  going  to  the  merit  of 
the  case  the  proceeding  was  thrown  out  of  Court  on  a  motion  to  quash 
the  alternative  writ  that  he  had  granted  weeks  before.  Our  general 
law  on  “Judicial  Knowledge,”  Sec.  1076,  provides  that  “Courts  take 
judicial  notice  of  whatever  is  established  by  law  *  *  ^public  and 
private  official  acts  of  legislative,  executive,  and  judicial  depart¬ 
ments  of  this  State  and  of  the  United  States.”  And 'yet  the  District 
Judge  seemed  to  take  no  notice  of  the  fact  that  the  whole  proceeding 
before  the  Supreme  Court  was  a  “plea  of  guilty”  to  a  non-compliance 
with  the  law  sought  to  be  enforced,  and  he  said :  “Courts  are  not 
prone  for  no  special  reasoin  to  direct  courts  of  inferior  jurisdiction  or 
other  public  officers  to  do  things  unless  it  appears  to  the  Court  that 
someone  has  been  injured.”  All  of  the  reprimand  of  the  Supreme 
Court  to  the  Commissioners  meant  nothing  to  the  District  Judge — 
just  throw  them  out  of  Court  becaues,  he  said  “the  petitioner  here,  a-s 
the  petition  shows,  is  not  such  a  party  in  interest  as  would  be  entitled 
to  prosecute  these  proceedings,”  etc.  And  this  in  spite  of  the  fact 
that  the  very  kind  of  widow  described  by  the  Supreme  Court  was  the 
plaintiff,  and  she  and  many  other  witnesses  were  there  expecting  to 
be  sworn  and  to  testify  to  all  facts  to  prove  the  general  allegations  of 
the  petition.  Chapter  8,  Sec.  1790,  Compiled  Laws  of  Utah  says: 
“Every  Court  has  power  to  amend  and  control  its  process  and  orders 
so  as  to  make  them  conformable  to  law  and  justice ;  and  to  devise  and 
make  new  process  and  forms  of  proceedings  consistent  with  law, 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  possessed 
by  it.” 

And  yet  courts  are  every  day  frittering  away  time  and  the  peo¬ 
ple’s  money  quibbling  about  technicalities,  listening  to  long-winded 
arguments — as  was  done  in  this  case,  as  to  whether  the  word 
“create’  means  to  make  comething  out  of  nothing  ;  whether  “County 
Commissoners”  meant  a  “Board  of  County  Commission¬ 
ers,”  whether  ‘annual  fund’  meant  a  fund  forever,  and  hence  the 
present  Commissioners  could  not  act  forever,  and  such  other  foolish 
matters,  instead  of  going  to  the  merit  of  cases  as  they  do  in  Eng¬ 
land,  Canada  and  many  other  countries. 

Lawyers  everywhere  agree  that  our  Court  procedure  needs  re¬ 
vising  for  simplicitv  and  to  achieve  justice ;  and  surely  you  will  not 


allow  this  challenge  to  American  Citizenship  and  its  sovereignity,  as 
embodied  in  the  above  quoted  Court  decisions  (which  amount  to 
judicial  legislation) ,  to  stanch  The  power  is  in  your  hands  to  pass 
a  suitable  general  law,  reasserting  in  unmistakable  language  the 
right  and  duty  of  citizens  to  have  a  standing  in  Courts  to  help  safe¬ 
guard  our  institutions  and  the  public  welfare. 

The  measures  proposed  herein  are  merely  tentative,  and  same 
will  be  revised  and  passed  upon  by  the  best  legal  talent  in  the  State. 
They  are  only  submitted  to  convey  the  idea  of  what  is  required  to 
meet  the  situation. 

The  terms  Malfeasance,  Misfeasance  or  Nonfeasance  cannot  be 
found  in  the  index  of  our  laws.  Most  public  officers  are  left  to  do  as 
they  please,  with  no  management  whatever.  It  is  high  time  we  took 
some  steps  to  put  public  business  and  public  'servants  on  a  better 
measure  of  efficiency  and  responsibility  to  those  who  pay  the  taxes. 

Respectfully  submitted. 

GEO.  A.  (STARTUP. 

Provo,  Utah. 


Your  support  for  tine  following  measures  is  earnestly  solicited  : 

AN  ACT  relating  to  Malfeasance,  misfeasance  or  nonfeasance  of 
public  officials,  directing  prosecuting  attorneys  to  proceed  against 
offenders,  constituting  taxpaying-  citizens  parties  beneficially  inter¬ 
ested  in  any  proceedings  brought  to  remedy  such  evils. 

Re  it  enacted  by  the  Legislature  of  the  State  of  Utah: 

Sec.  1.  If  the  prosecuting  attorney  of  any  district,  countv,  city, 
or  town  shall  bfe  notified  bv  any  taxpaying  citizen,  or  shall  have 
knowledge  of  any  malfeasance  or  misfeasance  or  nonfeasance  of  any 
public  officer  within  his  respective  jurisdiction,  it  shall  be  his  duty 
forthwith  diligently  to  inquire  into  the  facts  of  such  malfeasance  or 
misfeasance  or  nonfeasance  and  to  institute  proper  proceedings  to 
remedy  the  evil  and  injustice  caused  thereby  and  to  secure  proper 
penalties  due  to  the  State.  County,  City  or  Town  respectively. 

Sec.  2.  If,  after  a  reasonable  time  has  been  given  such  prosecut¬ 
ing*  attorney  or  attorneys,  not  exceeding  three  months,  in  which  to 
perform  their  duties  hereunder,  it  shall  appear  to  any  taxoaving  citi¬ 
zen  of  this  State  that  the  proper  remedy  has  not  been  applied,  such 
citizen  shall  be  deemed  a  party  beneficially  interested  in  any  pro¬ 
ceedings  he  chooses  to  take  before  the  Courts  of  this  State,  to  further 
justice  or  the  public  interest,  although  such  citizen  may  not  have  any 
more  interest  than  that  of  any  other  citizen  of  the  community  in 
which  he  resides. 


AN  ACT  amending  Sec.  1790.  Chapter  8,  Compiled  Laws  of 
Utah.  1017,  relating-  to  Powers  of  Courts  respecting  conduct  of  pro¬ 
ceedings,  by  adding  thereto  Sub.  Sec.  10. 

(Every  Court  has  power:)  10.  To  simplify  proceedings  before 
it ;  and  it  shall  be  the  duty  of  the  Court  to  so  simplify  all  proceedings 
in  the  furtherance  of  justice  and  the  conservation  of  its  time,  to  en¬ 
able  it  to  go  as  directly  as  practicable  to  the  merits  of  every  case. 
And  for  the  attainment  of  these  purposes  amendments  to  anv  plead¬ 
ings  shall  be  permitted  in  any  proceeding*,  and  mere  technicalities  and 
trivial  defects  shall  be  remedied  as  expeditiously  as  possible,  and  not 
be  permitted  to  vitiate  the  action. 

Write  your  Legislators  NOW  urging  them  to  vote  for 
these  measures.  Exercise  your  Citizenship. 


